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THE COURT: This is a motion on a reconsider on this

TESI case?

MR. BEACH: Yes, Your Honor.

10

THE COURT: What you got here Mr. Beach?

MR. BEACH: Judge, there's a very small portion of

the Order that the Court signed here. And I think I know

what you meant when you wrote this Order. And when you

signed the Order and I haven't had a chance to read

Mr. Ellerbee's memorandum here. He handed it to me about

30 seconds ago. But I don't know whether they-

THE COURT: —We got a minute because we don't have

12

13

14

15

16

17

18

19

one. You have a copy?

MR. ELLERBEE: Okay. Two of them.

THE COURT: All right.

MR. BEACH: Okay. I think I know, I think after

reading that I think Mr. Ellerbee may disagree with what

I'm getting ready to say here. But-

THE COURT: —You wouldn't be shocked by that, would

you?

20

21

22

23

24

25

MR. BEACH: Well, not shocked by it. I think it

would have been just, you know, surprising to have it

heard the other way. Your Honor, the question of whether,

well, let me back up. It seems that everyone in this

case, except for us was depending on the commission's

Ruling that said that the ultimate fair operating margin
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THE COURT:

TESI case?

MR. BEACH:

THE COURT:

MR. BEACH:

This is a motion on a reconsider on this

Yes, Your Honor.

What you got here Mr. Beach?

Judge, there's a very small portion of

the Order that the Court signed here. And I think I know

what you meant when you wrote this Order. And when you

signed the Order and I haven't had a chance to read

Mr. Ellerbee's memorandum here. He handed it to me about

30 seconds ago. But I don't know whether they--

THE COURT: -- We got a minute because we don't have

one. You have a copy?

MR. ELLERBEE:

THE COURT:

MR. BEACH:

Okay. Two of them.

All right.

Okay. I think I know, I think after

reading that I think Mr. Ellerbee may disagree with what

I'm getting ready to say here. But--

you?

THE COURT:

MR. BEACH:

-- You wouldn't be shocked by that, would

Well, not shocked by it. I think it

would have been just, you know, surprising to have it

heard the other way. Your Honor, the question of whether,

well, let me back up. It seems that everyone in this

case, except for us was depending on the commission's

Ruling that said that the ultimate fair operating margin

3



that the company should have an opportunity to earn is

20 percent. That was a Ruling of the commission that the

property owner's association depended upon in making their

arguments before the Court and in that memorandum. It is,

I'd say a lynch pen of the Court's reason for rejecting

the Order that the TESI had presented to you and accepting

Mr. Ellerbee's Order instead. And so, and, it was clearly

not a Ruling by the commission that was on appeal to this

Court. So, with those things it's clear to us that the

10 holding of the commission, the ultimate fair operating

margin that the company should have an opportunity to earn

12 is 20 percent. It is not subject to this appeal. And

13 that you didn't intend to reverse that Ruling of the

14 commission. In remanding this case back to the

commission. What instead-

16 THE COURT: —My recollection is that, I don't know

17 what ultimate means. My recollection is when I've heard

18 these arguments, somebody seeking a rate how I can do it

19 on an annual basis and it is generally set on an annual

20 basis and if they ultimately determine that they ought to

21 earn 10 million-dollars but it's going to take them 20

22 years to earn it, that I don't believe it is in the

23 province of what they' re entitled to do. They can set a

24 rate. They' re entitled to 20 percent per one year then

25 let them do it.
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that the company should have an opportunity to earn is

20 percent. That was a Ruling of the commission that the

property owner's association depended upon in making their

arguments before the Court and in that memorandum. It is,

I'd say a lynch pen of the Court's reason for rejecting

the Order that the TESI had presented to you and accepting

Mr. Ellerbee's Order instead. And so, and, it was clearly

not a Ruling by the commission that was on appeal to this

Court. So, with those things it's clear to us that the

holding of the commission, the ultimate fair operating

margin that the company should have an opportunity to earn

is 20 percent. It is not subject to this appeal. And

that you didn't intend to reverse that Ruling of the

commission. In remanding this case back to the

commission. What instead--

THE COURT: -- My recollection is that, I don't know

what ultimate means. My recollection is when I've heard

these arguments, somebody seeking a rate how I can do it

on an annual basis and it is generally set on an annual

basis and if they ultimately determine that they ought to

earn 10 million-dollars but it's going to take them 20

years to earn it, that I don't believe it is in the

province of what they're entitled to do. They can set a

rate. They're entitled to 20 percent per one year then

let them do it.
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MR. BEACH: Judge, the argument was this, we said

that the commission had one finding of a fair and

reasonable operating margin and that was 20 percent.

THE COURT: And it was going to be faced if-

MR. BEACH: —Right. They argued at that time and

ultimately it was crucial to their argument and they said

the commission didn't find you are entitled to 20 percent.

What they found is, what you are ultimately entitled to

20 percent and that was based on the revenue that the

commission decided that this company needs to be able to

earn for it to be fine. Now, as I understand it, the

Court, what you did, Your Honor, was that you remanded

this case back to the commission. You didn't reverse or

try to invade the commission's province on what was or not

a province on what wasn't fair and reasonable that wasn' t

before the Court.

It wasn't an issue on appeal. Instead what you said

was that the commission has an obligation to set a single

operating margin and a single rate. Based on statutes.

The commission did do this in this case and consequently

you are remanding the case back to the commission to set a

single rate and a single operating margin. Now, that,

Your Honor, is quite, I mean it's certainly, it leaves the

issue open for what operating margin the commission has to

implement. We believe the commission has to implement a
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MR. BEACH: Judge, the argument was this, we said

that the commission had one finding of a fair and

reasonable operating margin and that was 20 percent.

THE COURT: And it was going to be faced if--

MR. BEACH: -- Right. They argued at that time and

ultimately it was crucial to their argument and they said

the commission didn't find you are entitled to 20 percent.

What they found is, what you are ultimately entitled to

20 percent and that was based on the revenue that the

commission decided that this company needs to be able to

earn for it to be fine. Now, as I understand it, the

Court, what you did, Your Honor, was that you remanded

this case back to the commission. You didn't reverse or

try to invade the commission's province on what was or not

a province on what wasn't fair and reasonable that wasn't

before the Court.

It wasn't an issue on appeal. Instead what you said

was that the commission has an obligation to set a single

operating margin and a single rate. Based on statutes.

The commission did do this in this case and consequently

you are remanding the case back to the commission to set a

single rate and a single operating margin. Now, that,

Your Honor, is quite, I mean it's certainly, it leaves the

issue open for what operating margin the commission has to

implement. We believe the commission has to implement a

5



20 percent operating margin. Mr. Ellerbee believes that

the commission should implement a lower rating margin.

THE COURT: Well, look I believe that the commission

can implement whatever margin they want to implement. It

can be 20, 80 percent, or 6 percent. I'm not telling them

what they need to do. I am saying they can't say

6 percent this year, 14 percent next year, and 20 percent

8 the year after that.

MR. BEACH: And Your Honor, that's all we want is an

10 Order that clarifies that.

THE COURT: Well, I don't understand why that, seems

12 to me it says that. Does that not say that Mr. Ellerbee?

13 MR. ELLERBEE: Your Honor, I think it does say that

14 and the issue, what Mr. Beach argued in his initial appeal

15 was that the commission had to and he I think Mr. Beach

16 asked you to Order as a matter of law a 20 percent

17 operating margin immediately. That was his appeal. And

18 you said no because the commission made a mistake in

19 setting three different sets of rates and three operating

20 margins. I need to remand it back with instructions to

21 the commission you can't do it that way. You need to set

22 one operating margin. I'm not going to tell you what to

23 do. And I think that's what this Order does, Your Honor.

24 THE COURT: That's what I thought it did too. Tell

25 me where it doesn't do that, Mr. Beach.
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20 percent operating margin. Mr. Ellerbee believes that

the commission should implement a lower rating margin.

THE COURT: Well, look I believe that the commission

can implement whatever margin they want to implement. It

can be 20, 80 percent, or 6 percent, rm not telling them

what they need to do. I am saying they can't say

6 percent this year, 14 percent next year, and 20 percent

the year after that.

MR. BEACH: And Your Honor, that's all we want is an

Order that clarifies that.

THE COURT: Well, I don't understand why that, seems

to me it says that. Does that not say that Mr. Ellerbee?

MR. ELLERBEE: Your Honor, I think it does say that

and the issue, what Mr. Beach argued in his initial appeal

was that the commission had to and he I think Mr. Beach

asked you to Order as a matter of law a 20 percent

operating margin immediately. That was his appeal. And

you said no because the commission made a mistake in

setting three different sets of rates and three operating

margins. I need to remand it back with instructions to

the commission you can't do it that way. You need to set

one operating margin. I'm not going to tell you what to

do. And I think that's what this Order does, Your Honor.

THE COURT: That's what I thought it did too. Tell

me where it doesn't do that, Mr. Beach.

6



MR. BEACH: Judge, the sentence right here the next

to last sentence on paragraph above conclusion on TESI

with TESI that the phased in approach was there but

disagrees with TESI's argument that it is entitled to

rates which would produce an operating margin of 20

percent. I believe and I think that Mr. Ellerbee's

client's are going to urge him to try and characterize

that as saying the flip side of that, which is that we-

the Court believes that TESI is not entitled.

10 THE COURT: You are aware the Court makes no finding

12

as to what the appropriate rate would be?

MR. BEACH: The Court makes —the Court —Here' s

13 what I think we need-

14

15

16

THE COURT: —Why don't we just amend it to say

that, Mr. Ellerbee? You have a problem with it?

MR. ELLERBEE: Your Honor, I don't have a problem

17 with that. And another way to do it would be-

18

19

20

21

22

THE COURT: I'm not telling them that they can't do

20 percent. You know, I would think that Mr. Ellerbee is

trying to earn his fee. He would be over one percent or

no percent.

MR. BEACH: I expect he will be, Your Honor. Given

23

24

25

the Order's words, think it would be appropriate to issue

a clarifying Order stating at that time the Court is not

reviewing or reversing the commission's findings and
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MR. BEACH: Judge, the sentence right here the next

to last sentence on paragraph above conclusion on TESI

with TESI that the phased in approach was there but

disagrees with TESI's argument that it is entitled to

rates which would produce an operating margin of 20

percent. I believe and I think that Mr. Ellerbee's

client's are going to urge him to try and characterize

that as saying the flip side of that, which is that we --

the Court believes that TESI is not entitled.

THE COURT: You are aware the Court makes no finding

as to what the appropriate rate would be?

MR. BEACH:

what I think we need--

THE COURT:

The Court makes -- the Court -- Here's

-- Why don't we just amend it to say

that, Mr. Ellerbee? You have a problem with it?

MR. ELLERBEE: Your Honor, I don't have a problem

with that. And another way to do it would be--

THE COURT: I'm not telling them that they can't do

20 percent. You know, Iwould think that Mr. Ellerbee is

trying to earn his fee. He would be over one percent or

no percent.

MR. BEACH: I expect he will be, Your Honor. Given

the Order's words, think it would be appropriate to issue

a clarifying Order stating at that time the Court is not

reviewing or reversing the commission's findings and
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12

14

15
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17

18

conclusions.

THE COURT: Who drew this Order?

MR. ELLERBEE: I did, Your Honor.

THE COURT: Add a sentence after that sentence this

Court is making no finding as to what the appropriate rate

should be.

MR. ELLERBEE: Operating margin should be, Your

Honor.

THE COURT: I' ll make a note in the finding in that

regard.

MR. BEACH: Judge, let me just say that the details

are going make a huge difference. I'd like to show a

reason why they will, if I may approach the bench.

THE COURT: You certainly may.

MR. BEACH:

20
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conclusions.

THE COURT: Who drew this Order?

MR. ELLERBEE: I did, Your Honor.

THE COURT: Add a sentence after that sentence this

Court is making no finding as to what the appropriate rate

should be.

MR. ELLERBEE: Operating margin should be, Your

Honor.

THE COURT: I'll make a note in the finding in that

regard.

MR. BEACH: Judge, let me just say that the details

are going make a huge difference. I'd like to show a

reason why they will, if I may approach the bench.

THE COURT: You certainly may.

MR. BEACH:

8



The issue of operating margin is crucially important.

And I think, Your Honor, and here's what we would ask

because of this, we would ask at that time the Judge' s

10 Order say we are not reviewing or addressing the

commission's findings with regard to the operating margin.

12 I believe that that is in fact the case you are not

13

14

15

17

reviewing or reversing the finding.

THE COURT: What is it they just said that the Court

makes no finding as to?

MR. BEACH: Well, you could, you could say we are

reversing the commission's findings on 20 percent, which I

18 think, I think what Mr. Ellerbee will argue is that you

19 have reverse the commission's finding on 20 percent and

20 you left it open to the commission.

21 THE COURT: If he does he would be one, in error and

22 two, intellectually dishonest to do that. I mean, I just

23 said and Mr. Ellerbee agrees I made no finding with

24 respect to the operating margin.

25 MR. BEACH: Your Honor, if it said I have made no
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The issue of operating margin is crucially important.

And I think, Your Honor, and here's what we would ask

because of this, we would ask at that time the Judge's

Order say we are not reviewing or addressing the

commission's findings with regard to the operating margin.

I believe that that is in fact the case you are not

reviewing or reversing the finding.

THE COURT: What is it they just said that the Court

makes no finding as to?

MR. BEACH: Well, you could, you could say we are

reversing the commission's findings on 20 percent, which I

think, I think what Mr. Ellerbee will argue is that you

have reverse the commission's finding on 20 percent and

you left it open to the commission.

THE COURT: If he does he would be one, in error and

two, intellectually dishonest to do that. I mean, I just

said and Mr. Ellerbee agrees I made no finding with

respect to the operating margin.

MR. BEACH: Your Honor, if it said I have made no



10

finding with regard to the commission's Ruling on the

operating margin, I would be satisfied with that. But I

think it's a difference.

THE COURT: I don't —we' re being hypertechnical

here.

MR. ELLERBEE: Your Honor, I think I may have figured

it out. I don't know whether he will address this or not.

But you suspect what he wants us to do when this case is

remanded to the commission, is to argue to the commission

10 that they have no choice but to adopt a 20 percent

11 operating margin. That's the only way that this arguments

12 that he's now making makes any sense is he's trying to

13 keep himself, keep available to him the argument that they

14 have no choice but to set.

15

16

THE COURT: That-

MR. BEACH: Your Honor, I am going to make that

17 argument.

18 THE COURT: Well, that's not true. I'm not making a

19 finding as to that. They have to determine what is the

20 proper operating margin for the one year period. I made

21 no finding as to that. I did find that their approximate

22 method of trying to get 20 percent or a three year

23

24

increment is improper.

MR. BEACH: Well, and just so His Honor knows, it' s

25 rates are not set for one year periods. They are set
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finding with regard to the commission's Ruling on the

operating margin, I would be satisfied with that. But I

think it's a difference.

THE COURT:

here.

I don't -- we're being hypertechnical

it out.

But you suspect what he wants us to do when this case is

remanded to the commission, is to argue to the commission

that they have no choice but to adopt a 20 percent

operating margin. That's the only way that this arguments

that he's now making makes any sense is he's trying to

keep himself, keep available to him the argument that they

have no choice but to set.

MR. ELLERBEE: Your Honor, I think I may have figured

I don't know whether he will address this or not.

That--

Your Honor, I am going to make that

THE COURT:

MR. BEACH:

argument.

THE COURT: Well, that's not true. I'm not making a

finding as to that. They have to determine what is the

proper operating margin for the one year period. I made

no finding as to that. I did find that their approximate

method of trying to get 20 percent or a three year

increment is improper.

MR. BEACH: Well, and just so His Honor knows, it's

rates are not set for one year periods. They are set

10



forever.

THE COURT: I understand that. But they are set on a

one year basis. I mean, they' re not sei five the first

year, ten the next year, 15 the year after, 20 the year

after, 25 the year after, 30 the year after, 35 the year

after.

MR. BEACH: That is correct.

THE COURT: They are set for a one year period and

somebody has a right to come in and attempt to change it.

10 Which they did not changed they continue on that rate.

MR. BEACH: I don't mean to argue with the Court,

12 Your Honor, they' re set forever with the fact that the

13 utility has a right any time after one year to come in and

14 ask for a change.

15

16

THE COURT: Isn't that what I just said?

MR. BEACH: Well, you said they were set for a one

17 year period and that's not entirely correct, Your Honor.

18 THE COURT: Unless someone comes in to change it and

19 they seek to change it and their changes made it's there

20 until an alternate occurs.

21 MR. BEACH: That is correct. And Judge, I'm not

22 going to make any mystery to this.

23 THE COURT: I'm agreeable to change this to the

24 extent that the Court makes no findings with respect to

25 proper operating margin. If that doesn' t, that's not
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forever.

THE COURT: I understand that. But they are set on a

one year basis. I mean, they're not set five the first

year, ten the next year, 15 the year after, 20 the year

after, 25 the year after, 30 the year after, 35 the year

after.

MR. BEACH:

THE COURT:

That is correct.

They are set for a one year period and

somebody has a right to come in and attempt to change it.

Which they did not changed they continue on that rate.

MR. BEACH: I don't mean to argue with the Court,

Your Honor, they're set forever with the fact that the

utility has a right any time after one year to come in and

ask for a change.

THE COURT:

MR. BEACH:

Isn't that what I just said?

Well, you said they were set for a one

year period and that's not entirely correct, Your Honor.

THE COURT: Unless someone comes in to change it and

they seek to change it and their changes made it's there

until an alternate occurs.

MR. BEACH: That is correct. And Judge, I'm not

going to make any mystery to this.

THE COURT: I'm agreeable to change this to the

extent that the Court makes no findings with respect to

proper operating margin. If that doesn't, that's not
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sufficient for you, we' ll leave it as it is.

MR. BEACH: All right. Your Honor, I think that it

is an improvement, Your Honor.

THE COURT: Mr. Ellerbee, would you add that sentence

to it and just do this thing as an amended Ruling on

appeal to the public service? Add the word, amended and

add that sentence and that will be the extent of what I'm

going to do. You can go argue that the Judge says that

20 percent is they can't go below that which is not what I

10 said. Mr. Ellerbee can go argue they have got to find

11 something less than 20 percent, which is not what I said.

12 Get a copy of the transcript.
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MR. BEACH: Right. And Your Honor, I promise you, I

was not reading to-

THE COURT: —You can read it to whomever you want

16 to read it but I'm making no finding as to-

17 MR. BEACH: I wasn't going to make that argument,

18 Your Honor. It was based on the commission's previous

19 Ruling.

20

21

THE COURT: All right.

MR. ELLERBEE: I will hand it over to you in the

22 morning.
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MR. BEACH: All right. Your Honor, I think that it

is an improvement, Your Honor.

THE COURT: Mr. Ellerbee, would you add that sentence

to it and just do this thing as an amended Ruling on

appeal to the public service? Add the word, amended and

add that sentence and that will be the extent of what I'm

going to do. You can go argue that the Judge says that

20 percent is they can't go below that which is not what I

said. Mr. Ellerbee can go argue they have got to find

something less than 20 percent, which is not what I said.

Get a copy of the transcript.

MR. BEACH: Right. And Your Honor, I promise you, I

was not reading to--

THE COURT: -- You can read it to whomever you want

to read it but I'm making no finding as to--

MR. BEACH: Iwasn't going to make that argument,

Your Honor. It was based on the commission's previous

Ruling.

THE COURT: All right.

MR. ELLERBEE: Iwill hand it over to you in the

morning.
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